
LUMMI NATION 
ACTIVE EFFORTS 
GUIDANCE
CITA JUDICIAL TRAINING 6/1/2021



INTRODUCTION
ROBERT LUDGATE (SIKSIKA)
LEAD SOCIAL WORKER
LUMMI CHILD WELFARE
LUMMI NATION 



GOAL AND INTENT OF ICWA

• Reduce number of Native children entering child welfare system

• Address and reduce disproportionality

• Keep families together

• Improve quality of social work practice



WHY ACTIVE EFFORTS ARE IMPORTANT

• Arguably the most important part of ICWA

• The part of ICWA most directly relating to front-line social work 

practice 

• Raises required level of social work practice

• Front-line social work largely determines case outcomes



STATUS OF COMPLIANCE WITH ACTIVE EFFORTS

• It doesn’t appear that since 

passage (1978) that there has ever 

been system-wide compliance 

• Losing ground, not gaining it  

• Study found state courts 

documenting Active Efforts in 

dispositional hearings in 21% of 

cases

• 2009-2019:

• Number of cases where Mothers & Indian 

Custodians were provided Active Efforts by DCYF 

dropped 13%

• Provision of Active Efforts by DCYF to Fathers & 

Indian Custodians < 50% of cases

• 2015-2019:

• Ongoing consultation/collaboration with tribes by 

DCYF < 50% of cases



STATUS OF COMPLIANCE WITH ACTIVE EFFORTS

Lummi Nation’s experiences:

State Agencies:

• Social workers testifying that Active Efforts have 

occurred when they have not

• Despite WA DCYF acknowledging Active Efforts 

provided in < 50% of cases, Lummi Nation has not 

encountered instance where DCYF has reported/ 

acknowledged to court Active Efforts requirements 

weren’t met

State Courts:

• Accepting Reasonable Efforts as Active Efforts

• Putting burden on tribe to prove Active Efforts 

requirements weren’t met rather than on State 

Agency to prove they were met.



RESULTS AND IMPACTS OF NON-COMPLIANCE 
WITH ICWA’S ACTIVE EFFORTS MANDATE

• ICWA’s intent unmet

• Dependencies opening unnecessarily

• Disproportionality of Native children in 

foster care

• Nationally: 2.7x

• Washington State: 4.3x

• Feasible reunifications not occurring

• Relative placements not being preserved

• Children spending longer time in care

• Long-term resource burdens



DEFINING ICWA ACTIVE EFFORTS TERMINOLOGY

• Active

• Engaged in action, reacting readily, requiring 

expenditure of energy/activity

• Affirmative

• Positive or showing agreement

• Thorough

• Complete in all aspects

• Timely

• Coming early, happening at best possible moment, 

made at best possible moment

• Diligent

• Steady, earnest, and energetic effort (painstaking); 

careful and using a lot of effort

• Concerted

• Planned or done together for shared purpose

• Made in good faith

• Tailored to circumstances of case



ACTIVE EFFORTS VS. REASONABLE EFFORTS

• Reasonable

• Moderate:  Average in amount, intensity, quality, 

or degree

• Not extreme

• Passive

• Acted on or induced by an external agency; 

tending to not take an active or dominant part

• Opposite of active



ACTIVE EFFORTS VS. REASONABLE EFFORTS

Example:  Chemical Dependency Scenario

• Active Effort

• Assisting in making call to providers to 

access/schedule evaluation and ongoing 

services

• Reasonable Effort

• Giving list of providers to call themself to 

access/schedule evaluation and ongoing 

services.

• If also a sexual assault survivor:

• Active Effort

• Coordinating chemical dependency services with 

provider where social worker has determined with 

the provider that the offender is not doing services 

there as well

• Reasonable Effort

• Referring for chemical dependency services with 

provider without determining if the offender is also 

doing services there



BASELINE CAPACITY ASSESSMENT

Issues that should be assessed:

• Strengths

• Transportation access

• Communication access

• Financial obstacles

• Health obstacles

• Cognitive obstacles

• Trauma history

• Stability/remoteness of residence

• Service providers (current, proximity to, etc.)

• Is assistance making contact with providers 

needed?

• Language obstacles (inc. literacy)

• Support System

• Childcare access

• Cultural connections



COMMON CASE FACTORS: CHEMICAL 
DEPENDENCY

Active Efforts:

• Assessing if chemical dependency issues exist:

• Asking parent and collaterals

• Reviewing case history

• Assessing if signs of CD issues could be 

attributed to health or other issues

• If random UA’s required, ensuring access to 

reliable phone service and transportation to UA

site.

• Assessing if underlying trauma factor in parent’s CD 

issues and coordinating concurrent trauma services

• If inpatient treatment recommended, assisting in 

locating program nearest child

• Ensuring provider has relevant collateral information

• Providing collateral information on CD issues to 

other providers

• DOCUMENTING ALL ACTIVE EFFORTS IN DETAIL



COMMON CASE FACTORS: CHEMICAL 
DEPENDENCY

Would not meet Active Efforts:

• Working under assumption that CD issues exist 

without assessing if could be attributed to health 

issues

• Making CD services available without actively 

directly connecting parent to the service

• Addressing CD issues without also assessing if 

underlying trauma is factor (and coordinating 

concurrent trauma services)

• Referring to inpatient program without 

consideration of distance from child

• Requesting UA’s without ensuring reliable 

phone service and transportation access

• DOING ACTIVE EFFORTS BUT NOT 

DOCUMENTING THEM IN DETAIL IN 

RECORD



HOW MANY ACTIVE EFFORTS ARE REQUIRED?

• Depends on circumstances of case

• Must be “thorough”: Complete in all aspects 

• Incomplete Active Efforts do not meet ICWA’s 

requirements

• If issues identified on case are chemical 

dependency, domestic violence, and housing

but Active Efforts only made as to chemical 

dependency and housing, Active Efforts are 

incomplete.

• If issues identified on case are mental health 

and housing, and state agency cannot locate 

parent after making all applicable Active Efforts 

to locate them (and done applicable consultations 

with tribe, family, and applicable providers), Active 

Efforts would be complete as to that parent for 

that period.



LUMMI NATION’S 
“COMPREHENSIVE 
GUIDE TO 
ACTIVE EFFORTS”



STRUCTURE OF GUIDE

• Organized into background, statutes, steps, 

case factors, considerations, and case 

scenarios.

• Information can be easily located based 

upon the factors of any given case.



STRUCTURE OF GUIDE

Sections contain:

• Background information on why 

topic is important

• List of examples of what would and 

would not meet Active Efforts



STRUCTURE OF GUIDE

• Extensive use of footnotes and 

references with citations of 

supporting evidence

• Bibliography with weblinks

• Example case scenarios



STRUCTURE OF GUIDE

•Active Efforts 

checklist tool to 

assess/assist with 

compliance
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